EX PARTE OR LATE FILED

Ai e Wirgless
September 22, 1997

Mr. William Caton

Secretary

Federal Communications Commission

1919 M Street, N.W. ,.

Room 222 (RE={" BV (=T JOCKH FILE CoP YORIG/NAI,

Washington, 20 554

SEROFI

Ret:_\ Ex Parte Presentatlon WT Docket 97-82

Dear Mr. Caton:

This letter provides notice of an ex parte telephone conversation between Shelley
Spencer of AirGate Wireless, L.L.C. (“AirGate Wireless”) and Jane Mago, Legal Advisor to
Commissioner Chong. In a September 22, 1997 conversation, Shelley Spencer presented
AirGate Wireless’ objections to plans that would discount the license price beyond the interest
rate provided on the government notes for C block licenses.

Ms. Spencer also provided Ms. Mago with a copy of the attached materials, previously
filed with the Commission, and the attached article that appeared in the September 2, 1997 issue
of the Financial Times.

If you have any questions regarding this filing, please contact the undersigned. Please

date-stamp the enclosed extra copy of this notice and return it in the enclosed self-addressed
envelope.

Sincerely,

et %Wa@m
Shelley S

Nl_ '.i .e -
List ABC

AirGate Wireless, L.L.C. » 6511 Griffith Road « Laytonsville, Md. 20882 « (301) 540-6222 + Fax (301) 540-7930



New York Bids

Round Market Bidder Bid Amount Net Bid Amount 8id Per POP

1 New York, NY |KEC s 1,000 $ 750 (8

1 |New York, NY |[Nextwave |$ 1682311218 136733 | §

1 New York, NY |TeleCorp $ 9025308 | $ 6,768,081 | $

1 |New York, NY {ew $ 18,000,000 | $ 13,500,000 | $

1 |New York, NY |PCommect |8 18,050616 | § 13537962 | $

1 |New York, NY |OCR $ 33,393638 | $ 25,045,220 | §

1  jNewYork, NY [Pcs2000 |s 180,508,144 | $ 135,379,608 | $

3  INew York, NY |Nextwave |$ 191,553,120 | § 143,664,840 | 8

3 {New York, NY (DCR s$ 193,142,084 | § 144,856,548 | §

4  |New York, NY |Nextwave |$ 220,217,984 | § 165,163,488 | §

4  |New York, NY |PCSOne s$ 239,009,888 | § 170,000916 | §

4 |NewYork, NY |PcS2000 | 270,759,232 | 203,089,424 | $

5 |New York, NY [DCR $ 268,809,664 | $ 218,807,248 | $

5 New York, NY |PCSOne $ 288,888,896 | $ 216,6868872 | $ e omm e AEXIWEIN S Praposel (112
5 |New York, NY [NorthCst $ 300,000,000 | $ 225,000,000 | $

New York, NY [PConnect $ 343,503,200 | $ 257627400 | $

7 [New York, NY (USArVa $ 377,654,018 | $ 283,300,512 | $ Maxityr g Doy
8 |New York, NY [PComect |$ 415,886,178 | § 311,014632 | § 411

9 |New York, NY IDCR 3 469,568,696 | $ 352,176,672 | $

10 |New York, NY [NothCst -, |$ . 533004816 |$ . . $
11 [NewYork NY' Jusarwe ..[$: & 568403968($ ‘' 438 $

11, |New York, NY: [PConnect - '|$:° 588000000 | $: :ii:: 441,000000{$

12 :: [New York, NY {NonthCst - {$.: . 653,432,256 |3 ... 4900741928 . -

14 |New York, NY [PConnect |$ 720,001,218 | § 540,000,912 | $ 20%
19 [New York, NY {NorthCst $ 758,125,824 | § 568,594,268 [ $

21 |New York, NY |usaiwa S 798,156,092 | § 508,617,744 | $

22 |New York, NY {NorthCst $ 842,602,688 | 3 631,852,018 | $

31 |New York, NY |NextWave $ 884,732,092 | § 663549744 | $ ) ST

32 [New York, NY [NorthCst $ 933333312 | § 699,999,984 | §

33 [New York, NY [NextWwave |$ 984,760,000 | $ 738,570,000 | $

34 [New York, NY {NorthCst $ 10339980188 775498512 | $

34 [New York, NY |Nextwave |$  1,039,906,560 | § 770,929,920 | $

35 |[New York, NY [Nextwvave |$  1,102,300928 | $ 828,725.898 | $ 10%
35 |New York, NY |NorthCst $ 1143938048 |8 857,953,5% | §

49 |New York, NY |Go $  1,202,278,784 | § 901,709,088 | 3

50 |New York, NY |NorthCst $ 12823920608 946,794,720 | $ v  /
59 [New York, NY [NextWave |$ 1,325,512,960 | $ 994,134,720 | §
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FAQ AND ANSWERS ON WHY RESTRUCTURING THE C BLOCK DEBT
IS NOT IN THE PUBLIC INTEREST

Q. If the C Block Licensees default and file for bankruptcy will the FCC be able to retrieve
the license for reauctioning in a timely manner?

A: Yes. Bankruptcy is a possible outcome regardless of whether the Commission
restructures the debt or enforces it rules. Restructuring the debt to eliminate or reduce the
debt will result in a “discharge of indebtedness” that is taxable as current income creating a tax
liability for the licensees. One way to avoid this event is to file for Chapter 11 bankruptcy. If
the debt forgiveness is in the magnitude recommended by the financial panel at the FCC’s June
30th forum, it will produce a sizable taxable event for most licensees that is likely to push the
licensees to file for bankruptcy. If the Commission enforces its rules, certain C block licensees
may also file for bankruptcy.

The FCC has several options to protect its interest in the bankruptcy and should not
view this course as one to be avoided at all costs. The FCC will be in a strong position in
bankruptcy. As the largest creditor, it will have to agree to any reorganization plan and can
aggressively pursue liquidation and retrieval of the license in this position. In addition, the FCC
could:

seek relief from the automatic stay

seek to enforce its regulatory powers that are not subject to the stay
exclude the license from “property” of the debtor’s estate

seek dismissal or conversion of the bankruptcy case

The impact of bankruptcy filings is also mitigated by the fact that not all C block licensees are
seeking relief from the financing terms. Accordingly, not all licensees will default. In addition,
if arestructuring is permitted, the litigation that is likely to ensue from other bidders in the C
block auction, licensees in other services and other plaintiffs will cast a cloud over the C block
licensees that will continue to inhibit their ability to attract financing.

Q. Will a decision not to restructure the debt of C Block licensees delay wireless
competition?

A. No. Wireless competition with the cellular carriers is emerging throughout the U.S. The
competition is coming from the A&B block PCS licensees, Nextel, cellular resellers and soon the
D,E and F block PCS licensees. At the FCC’s June 30th Public Forum, the Yankee Group
reported that:

B 41 of the top S0 markets have 1 PCS provider
B 20 of the top 50 markets have 2 PCS providers
® [n markets with PCS, PCS is priced 15% below cellular

The level of competition will increase dramatically over the next year as systems continue to be
launched throughout the U.S. by the 5 PCS carriers outside the C block.



Even with a restructuring of debt, many of the C block licensees are years away from a system
launch. Since the licensing of the A and B block, licensees have realized the magnitude of
resources needed to successfully launch a PCS system. Companies with financial and
management strength (including A and B block licensees) have realized that a successful launch
is a one to two year process in itself. Even without the imminent pressure of their financial
obligations to the FCC, it is unlikely that those licensees who now seek government relief will
bring competition to their markets in the near future. Competition will be most assured by
reauctioning the licenses to companies with sound business and financial plans capable of
providing service. These companies will bid based on a winning business plan that will provide
additional wireless competition.

Q. How many businesses are likely to fail if the Commission enforces its current rules and
does not permit restructuring?

A: Far less than the number of businesses who originally participated in the auction but
withdrew based on the bidding. 255 bidders initially participated in the C block — 89 of those
bidders won licenses. Significantly, as measured by upfront payment only ten of the initial top
twenty bidders in the C block auction remained in the auction and acquired licenses. (10 of the
top bidders left the auction with a refund of $226Million.) Over 150 bidders that participated in
the C block auction have already lost the opportunity to provide broadband PCS on C block
frequencies. These bidders included companies with significant financial backing and
investment in the opportunity. Companies like U.S. AirWaves that deposited an upfront
payment of $81 Million in the auction; Companies like Go! Communications that deposited an
upfront payment of $ 45 Million and companies like AirLink that deposited an upfront payment
of $20 Million. If the bid prices had not reached the final levels in the C block, many of these
companies today would be creating new jobs and contributing to the economic growth in the
wireless industry. Their businesses failed during the auction based on the actions of other
bidders. Many of these companies would have matched or paid more than the adjusted license
prices proposed by certain C block licensees.

In addition, the majority of the debt from the C block auction is carried by only 3 bidders. 66%
of the license debt is due from NextWave, Pocket, and GWI. The top ten licensees are
responsible for 85% of the total C block debt. Thus a restructuring would benefit a few
companies not the industry. Indeed the bidding of these companies forced many financially-
secure companies out of business during the auction. A restructuring across the board for C and
F block licensees could result in undesirable tax consequences for all C and F block licensees.

Q: If the C block licensees default has the Commission fulfilled its mandate under Section
309(j) to promote a wide dissemination of licenses?

A: Yes. In the D,E and F block auction small businesses won over 40% of the licenses; 3.4%
were won by women-owned businesses and 4.8% were won by minority businesses. Other
services such as narrowband PCS, and IVDS also contributed to a wide dissemination of
licenses. A reauctioning of defaulted C block licenses as an entrepreneurs block will continue to
further the goal of promoting a wide dissemination of licenses and promote the rapid and
efficient deployment of new services.

Restructuring also could undermine the goals of 309(j). The result of the C block was
determined by a few bidders — it should not be used to invalidate the need for auction rules and



spectrum allocations that foster participation by small businesses and businesses owned by
women and minorities. The precedent for regulatory uncertainty created by a retroactive post-
auction rule change will make investors weary of investing in entrepreneurs. In addition, firm
enforcement of the rules is essential if the valid concept of an entrepreneurs block is to survive.
A wide dissemination of licenses is best assured if small businesses and businesses owned by
women and minorities bid in auctions with the surety that the rules will be enforced and
speculation will not be rewarded. This, more than any other action by the Commission, will
produce strong and robust communications companies run by small businesses and women and
minorities.

Q. If the Commission changes the license prices will it serve the public interest?

A. No. The integrity of the auction process depends on enforcement of the current rules as they
existed and were known to bidders during the auction. Changing the license price would rewrite
the history of the auction in favor of certain bidders that voluntarily outbid every other bidder.
Such a change would provide a government-determined outcome rather than a free market
auction outcome.

Q. What would be the impact of permitting the licensees to pay the net present value of
their license costs at a discount?

A. The FCC will be rewriting the outcome of the auction. As shown on the attached chart,
at differing discount levels, other bidders would have outbid the current C block licensees. For
example, if the high bid price for the New York BTA is discounted back at 10%, the per Pop bid
price would be § 45.45. In the auction two bidders exceeded that bid price — North Coast
Communications at $ 47.53 Per Pop and Go Communications at $ 49.95 Per Pop. Both North
Coast and Go ultimately withdrew from the C block auction without winning any licenses. Go
Communications ultimately disbanded, NorthCoast survived to bid in the D,E and F block
auction. To alter the bid price is to void the entire basis for the auction and let the licenses
remain in the hands of bidders who value the licenses less than other bidders.

Q. If the Commission changes the terms of payment but not the license price doesn’t it
protect the public interest?

A. No. A change in the license terms alters dramatically the financial valuation of the license
used by bidders in the auction. Extending the license term and imposing a moratorium on
payments increases the value on the government financing and increases the price that bidders
could pay for the licenses. If these terms were available during the auction, bidders would have
behaved differently and changed the results in the auction.
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HEADLINE: US spectrum
THE LEX COLUMN:

BODY:
US spectrum

The US Federal Communications Commission has got into a fine old twist over
the auction of the spectrum for mobile communications two years ago. In
theory, this was a clever idea. Selling a scarce resource to the highest bidder
not only "raised” § 10bn; it should also have meant the companics best placed to
cxploit the licences would win them. In practice, the episode has become an
object lesson in how not to run an auction. The main bidders may now be unable
to fulfil their side of the bargain.
Financial Times (London) September 2, 1997, Tuesday

The original auction was flawed in two ways. First, the bidders made only
minimal upfront payments. In effect, they received giant one-way options;
serious dollars would be handed over only once the ventures were more
established. Second, the FCC apparently lacks a quick way of reclaiming the
spectrumn if the payments are not made.

Al this is bad enough. But the FCC may make things even worse by reopening
the auction. The exact mechanism the FCC is considering is unclear. But
companies that have kept to the rules and paid for their licences will rightly
feel miffed if their rivals are let off the hook. Indeed, if they sue, they may
also defeat the FCC's aim of bringing the spectrum into rapid use,

It would surely be better to stick with the original deals, force those who
cannot pay into bankruptcy and hold a proper post-mortem into why the whole
process became such a dog's dinner. That would at least salvage the important
principle that a deal is a deal.
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